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Scrutiny Important
When Reviewing
Power of Attorney

Agenis Should Stick to Procedure
106 Check Validity of Documents

BY ANDREW P, BRUCKER

ERHAPS NO “wrinkle" in residential real estate trans-

actions is as cormmon as the use of a power of attor-

ney when one of the principals cannot attend the

closing. This seems to be especially true in the sale
of cooperative housing units. Yet this little problem is poten-
tially fraught with danger.

The closing of a sale/purchase of a cooperative unit Is actu:
ally a three party transaction (although, of course, there may
be additlonal parties if there are lenders involved). The sell-
er is "selling” a unit by assigning the proprietary lease and
selling shares in the cooperative housing corporation. There-
fore, the seller must sign, among other things, a stock power
(50 as to transfer the shares) and an assignment of the lease.

The purchaser assumes the ohligations under the Jease
by either signing an assumption agreement or a new lease
(or sometimes both). The “transfer agent” of the coopera-

STAT

tive Is the third party, as the
transfer agent must cancel
the seiler's stock certificate,
issue a new one to the pur-
chaser, and either deliver a
new proprietary lease,
signed by an officer of the
cooperative corparation, for
execution by the purchaser,
or consent to the assign-
ment of the seller's lease.

One unique aspect of a
cooperative unit sale is that
unlike a condominium unit
or a one-family house, there
is typically no title insurance
company at the closing to
assure the purchaser that he
is actually receiving good
title. Since the purchaser of

-a-cooperative unit is not
purchasing real estate but
rather shares in a corpora-
tion, there is norecording of - iy
any documents, and thus a *~ “H0e A 7z pR R,
title company cannot insure NEWSART ILLUSTRATION
goad title. On the other hand, the transfer agent {and the
cooperative itself) becomes an “insurer” of title of sorts, as
a new certificate representing the shares would be issued
unless the owner on the books and the records of the coop-
erative corporation Is the one “selling” the unit by executing
all of the appropriate paperwork.

For numerous reasons, either the seller or purchaser may
not be available, and the use of a power of attorney by either
the seller or purchaser is quite common, And, In fact, many
transfer agents (who are usually the managing agent of the
building or the general counsel to the corporation) accept
the power without question, provided that the attorney-in-
fact executes an affidavit that the power is still in full force
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and effect. But it is quite clear that
the acceptance of a power should
not be handled in a routine manner,
but rather with as much care as any
cornplication in a transaction.

Presumption and Exceptions

In Norman J. Liberman, as Tem-
porary Administrator of the Estate of
Theodore Wichter v. Jacoby & Mey-
ers, et al,' a shareholder in a coop-
erative housing corporation passed
away, Wayne Worden, one of the
named defendants, who also acted
as Mr. Wichter's practical nurse, list-
ed the cooperative apartment for
sale with a broker.

After some negotiations, a con-
tract for the sale was signed by Mr.

*Worden, as Mr. Wichter's attorney in
fact, and the sale was consummated
some two months later. At the clos-
ing, Mr. Worden signed an affidavit
that the power of attorney was still
in full force and effect, and the trans-
action was completed. But, as they
say in Hollywood, this was not the
end of the story, only the beginning.

Three years after the sale was con-
summated, members of Mr, Wichter's
family learned of his death, and dis-
covered that Mr. Worden had
absconded with, or transferred with-
out authority, the bulk of :Mr.
Wichter’s estate, including the shares
for the cooperative apartment. The
Estate also .discovered that the
power of attorney in which Mr.
Wichter granted Mr. Worden his
rights as his attorney in fact, may not
have been executed by Mr, Wichter.

The Estate advised the coopera-
tive corporation of its claim to the
apartment, and even notified the
purchaser who had closed with Mr.
Worden. Nevertheless, some two
years later, the purchaser then
reseld the apartment, and the coop-
erattve corporation allowed the sale
of the shares and an assignment of
the lease to a new owner. Criminal
charges were brought against Mr.
Worden, but he soon passed away.
A Temporary Administrator was
appointed, and he brought a num-
Ber of actions to recover the assets
looted from Mr, Wichter's estate.

. The cooperative housing corpo-

- ration, the transfer agent (which was
the management company) and the
other defendants contend that they
had every right to rely on the nota-
rized power of attorney, and that the
plaintiff failed to rebut the pre-
Sumption of validity that attached
to notarized docurnents. The Admin-
istrator, on the other hand, claimed
that the instrument was not duly

executed, and its validity should
have been called into question. The
defendants submitted motions for
summary judgment for all 40 caus-
es of action, yet the court denied but
one of the motions.?

The court correctly lndicated

‘that the long established law is that

“where a statement conl:ains: the
jurat and stamp of a notary public,
it is presumed that the notary has
acted within his or her jurisdiction

and carried out the duties  required-

by law, unless there is a $hiowing
to the contrary.” The court went
on to explain the exception to the
rule: "Where evidence is presented
of suspicious circumstances sur-
roufiding the execution and nota-

‘rization of {the] document, a factual

issue Is raised that will necr-'ssitate
a'trial,™

Therefore, the court has given fair
notice to al] cooperative hqusing
corporations, and their transfer
agents and corporate counsel, that

......

.acceptance of a power of attorney

should not be automatic, and that

. the executlon of an affidavit of full
_ force and effect by the attorney. i

fact does not eliminate any liabil:ty
on the part of the corporation;its
agents or counsel. Yet now that
these parties have been put on
riotice as to the care it must give'to
ageepting a power, what should
these parties look for? What factors

shiould raise suspicion on the part

of those involved, and when is' it
proper to reject a power of attorney
which is submitted by a party to the
sale ofa cooperative housing unit?

‘Warning Signs

Perhaps the most persuasive fact
which led the court to decide as it
did was the fact that the very
instrument itself was questionable
upon review. First, the jurat seemed
to have been altered. Flaintiff
alleged-that the date of the jurat
was noted as Nov. 20, 1992, but that
it was crossed out and replaced by
the date of Nov. 20, 1951, indicating
that the power of attorney may
have been executed after Mr
Wichter's death,

Second, plaintiff alleged that Mr '
Wichter's signature was forged and

that it bore a strong resemblance to
the manner in which Mr. Worden
signed Mr. Wichter’s name on other
documents submitted at the clos-,
ing.f Therefore, there was reason to
doubt the validity of the power
immediately, simply based upon the
Instrument itself.f But there were
other factors which the court felt
were important, and which created
an affirmative obligation on the
cooperative (and its transfer agent)
to make further inquiries.

The court noted that facts con-
cerning both Mssrs, Wichter and Wor-

den were important and, when taken
together, certainly created “suspi-
cious circumstances.” The court
claimed that the cooperative corpo-
ration and the transfer agent bath
knew of Mr, Wichter's advanced age
(he was in his 90s), that he departed
from the premises in a wheelchair,
and that he failed to return though
seven months had passed.

While the court did not Indicate
if these facts alone would have
required the cooperative corpora-
tion to make further inquiries before
allowing a sale of a unit by an attor-
ney in fact, it certainly stands out as
-a warning signal that these types of
facts concerning a tenant-share-
holder in a cooperative may be
imputed to the cooperative corpo-
ration and its managing agent, and
that such factors may require spe-
cial attention if a power of attorney
is being utilizet! in a sale. .

. The court also noted certain
other circumnstances concerning Mr,
Wichter. The court noted that his
nephew had represented him only
two years earlier when Mr, Wichter's
wife died. The nephew not only rep-
resented Mrs. Wichter's estate, and
had been in contact with the coop-
erative corporation and the manag-
ing agent in order to determine
valuation for her estate, but had also
represented Mr. Wichter when the
stock and lease was changed from
joint ownership to Mr. Wichter's
name alone,

Finally, the court noted two other
circumstances which, when taken
with all of the other factors, pre-
sented “suspicious circumstances,”
The court noted that the power of
attorney gave authority to “a non-
professional, non-family member” to
act as attorney in fact. Again, there
is some question whether this alone
should cause susplicion, but it is
quite interesting that the court spec-
iffed these two factors, The over-
whelming majority of those persons
who are granted powers of attorney
are indeed attorneys or immediate
family members,” but the fact that
this is now recognized by a judge
makes this an important factor to
consider.

Minirmum of Scrutiny

While the court was thorough in
outlining factors which might lead
one to suspect that a power of attor-
ney Is invalid, there are certainly
additional factors, One such factor
is the age of the power itselfl. If a
power is 10 years old, there is the



It is quite clear that the
acceptance of a power
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a routine manner, but
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as any complication in 4
transaction.

~ingreased possibility that the

~grantor of the power has died. Fur-
ther, a review of the transaction
{tself-may be helpful. If the seller.1s
utilizing a power of attorney, and the
check is not in the name of the sell-
er, but rather in the name of the
attorney-in-fact, there may be rea-
son to question the power.

As fate would have it, another
case involving a power of attorney
was decided by the same judge soon
after Liberman. The case,! whilenot
involving a cooperative corporation,
does outline the responsibilities of
those accepting a power of attorney.
Ferman was appointed the Execotrjx.
of her brother's estate, and she
retained an attorney to probate the
estate. Ms. Ferman also executed a
power of attorney granting the attor-
ney full authority to handle the
banking transactions of the Estate,
The attorney then, after gathering
the assets of the Estate and deposit-
ingthem in Chase Manhattan Banl,
withdrew the sums so deposited for
her own purposes. The Executrix
‘then suedChase, charging it with
complicity in the fraud, negligence
and breach of fiduciary duty.

Fhe court granted Chase’s mption

- fordismissal of all claims, The court
* held that:
In general, a bank may assume
that a person acting as a fiduci-
ary will apply entrusted funds
to the proper purposes and will
adhere to the condition of the
appointment .... Abank s notin
- _ the normal course required to
conduct an investigation to pro-.
tect funds from possible misap-
propriation by flduciary, unless
there are facts ... indicating mis-
appropriation.®
But the court also noted that
“[w]here facts sufficient to cause a
reasonably prudent person to sus-
pect that trust funds are being mis-
appropriated a duty on the part of
the depositary bank to inguire will
be triggered,” and if the bank fatled
to conduct a reasonable investiga-
tion when the obligation arose, then
the bank will be charged with such
lmowledge as an inquiry would have
revealed.™
Though Ferman and Liberman
both relate to powers of attorney,
the fact patterns are certainly dii-
ferent. In Liberman, there is a ques-
tion of whether there was a valid
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power, while in Ferman, there is a
question of whether the bank
should have investigated the activ-
itles of the attorney in fact. Howev~
er, in both cases the judge sets forth
the proposition that If there are
facts that would ralse a suspicion in
the mind of a reasonably prudent
person, anyone accepting that
power had best investigate the cir-
cumstances,

The best procedure for any trans-
fer agent to adopt is one in which
every power is subject to a mini-
mum-of scrutiny, i a power is to he
usedat a closing, the transfer agent
should be informed of this fact at
least five days In advance. By doing
50, the agent might make certain
basic inquiries. These might include
the identity of the attorney in fact
(is it an attorney or a family mem-
ber), when the shareholder was last
seen at the cooperative, and the age
and general health of the share-
holder. Finally, a call to the share-
helderhimself, confirming the name
of the attorney in fact, would bhe
quite useful.

While this may be easy to articu-
late, It may not be as easy to putinto
practice in terms of the cooperative
apartment sale. Clearly the best and
maost efficient manner in which te
ascertain whether a power is valid
(l.e. it was signed by the persed
granting the power, and he is still
alive'), is to speak with the sharg-
holder the day of the closing. Hov~
ever, this is not always practicak
Some powers are signed by elderly
persons many years earlier, who
may now, unfortunately, not be abIE
to communicate effectively over the
telephone; and yet whose power of

. attorney still Is effective due to the

clause which states that the power
will survive the disability of the prin-
cipal. I this is the case, then addi-
tional Information may have to be
gathered.

Need a power of attorney be
accepted by the transfer agent? Sec-
tion 5-1504 (1) of the General Oblig-
ations Law states that “No financial
institution located In this state shall
refuse to honor a statutory short
form power of attorney properly
executed in accordance with section
5-1501 or 5-1506 of this title,” The
definition of “financial institution,”
however, includes banks, credit
unions, etc,, but does not include a
cooperative housing corporation.
This being the case, the transfer.
agent certainly has the right not tg

-accept a power of attorney if there
is any question of its validity,
whether based upon the executiorr
of the instrument or whether it is'
currently In full force and effect. :

Clearly a policy by a transfer
agent and/or cooperative that pow=
ers of attorney will not be accept+
able is short-sighted, and would not
be taken lightly by the shareholders:
There are times when a powerds
necessary, as in the case of the
entertainer who is out of town for
months at a time, or the elderly pers
son who is bed-ridden. Thereforeir
lleu of such a policy, it is best'tal
adopt a methodology for accepting
powers. This would include notice
and a copy of the power days in
advance of the closing, and a pro2
cedure for confirming that the
power Is still valid, The days of
accepting a power on its face, and;
of believing that the receipt of ag!
affidavit of full force and eifect from;
the attorney in fact will act asinsu-
lation against any llability; méy-be
both relics of the past. st

it

G :

(1) Memorancdum Decision, Suprefme Cotift)
New York Co., entered Sept. 29; 1995/ IndexNos
C12291-87, A : !t
(Z} The court dismissed as time barred onky’

“the clalm for conversion agalrist (i@ coogata-

tive corporatian, the transferaygent and the:
puirchaser who took title from Mr. Worden." T
(@) Collins v, AA Trucking Renting Corp., 209
AD, 2d 363 (1st Dept, 1994), .
() McKenna v. Double 6 euelogmenl Corp.,.
?gsllBA.D.Zd 202, 674 N.Y.5.2d 356, (2d Dept. -

{5) Altorneys in fact sign thelr name, as
attorney in fact for their principal, or slgn the
principal’s name, and then thelr name as attor-
ney in fact, Worden obviously chose the later,

'615) It is interesting to note that the omissjon
ofthe date on the jurat in an affidavit in support
of a petition was held to be a technlcal cFelect
of verification Insufficlent to warrant dental of
the petition. Matier of Miller v, Booni of Asses-
sors, B66 N.Y.5.2d 1012 (1997); CPLR 3026,

Though there s no kmawn survey of this
fact, 25 yeurs ol practice in this field, plus an
unolficial survey of five organizations repre-
senting over 500 cooperative corporations, has
led the puthor to this conclusion,

. éﬂ) Ferman v. The Chase Manhattan Bank,
1399 W1, 1568208 (Sup, Ct., New York Co.).
(g) See too Matter of Knox, 64 N.Y.2d 434, 438

(1) Bourd of Mangers of Continental Towers
Condominium v, Crestmont Management Corp.,
186 A.D.2d 49 (Ist Dept. 1582),

(11) Home Sauings of America FS8 1. Amaros,
661 N.Y.5.2d 635 (Tst Dept. 1997).

(12) The death of the principal revokes the
power of atiorney by operation of law, Eterle
o Excelsior Ins, Co. of New York, 74 A.D.%d 436,
428 N.Y.S.2¢ 55 (4th Dept. 1950).



