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Court Dismisses Mold-Related Personal Injury
Claims Against Coop

By Thomas V. Juneau, Jr. and Andrew P, Brucker

in large part by the media and plaintiffs’ lawyers who see mold as “the next
asbestos.” Many of these claims have been brought against cooperatives,
condomintums and landlords by residents claiming that their health has been
adversely affected by the presence of mold in their apartments. The science regard-
ing causation is inconclusive, however, and New York courts have not weighed in
on the matter until recently.
BACKGROUND

‘Moids are naturally occurring organisms that are present almost everywhere.
‘While molds need both moistire and nutrients to grow, moisture is the primary fac-
tor that promotes indoor mc:ld growth. Whenever there is a water leak in housing,
there is the potential for a mold—related claim.

Mold-related claims have grown exponentially in recent years In Texas, for exam-
ple, the number of such claims increased by more than 1300% between 1999 and
2001, and mold-related claims cost Texas insurance companies approximately $4 bil-
lion between 2000 and 2003. Texas, however, is not alone. Mold-related claims have
proliferated throughout the United States, and there are more than 10,000 mold-relat-
ed lawsnits currently pending in state courts across the country. In New York, mold-
related claims tripled in 2002, and by 2003 New York ranked fourth nationwide in
the number of mold-related claims, behind California, Texas and Florida.

A major coniributing factor to the explosion of mold-related litigation was a study
conducted by the United States Centers for Disease Conirol and Prevention {CDC) in
the mid-1990s, which indicated an association between exposure to household fungi
and the development of acute idiopathic pulmonary hemorrhage. CDC later repudiated
the findings of the study, tut by then “the juggernaut of media frenzy, tort lawyers, and
newly-coined [mold] remediators was rolling too fast to be slowed by mere science”
(11.S. Chamber Institute for Legal Reform, “The Growing Hazard of Mold Litigation™).

continued on page 2
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In June 2001, a Texas jury awarded
a verdict for over $32 million. The
award did not include damages for
personal injuries and was later
reduced on appeal to $4 million, but
the case was widely publicized. It
was also reported that there were
multimillion-dollar mold claims by
celebrities such as Ed McMahon, Erin
Brockovich, Bianca Jagger (New
York City apartment) and Michael
Jordan. Suddenly, molds, which have
played an important role in sustain-
ing plant and animal life for millions
of years by breaking down organic
matter, were deemed “toxic” and
referred to as “the silent killer” by the
media and those seeking to profit by
sensationalizing the issue.

The lack of scientific and medical
studies establishing a causal link
between the presence of mold in
indoor residential environments and
illness has not deterred plaintiffs and
their lawyers. They merely ascribe
plaintiffs nonspecific (e, not dis-
ease specific) symptoms to ominous-
sounding, pseudo-diagnostic cate:
gairles, such as toxic mold syndrome,
sick building syndrome, multiple
chemical sensitivity and idiopathic
environmental intolerance, and file
their lawsuits nonetheless.

RECENT NEW YORK CASES
Fraser v. 301-52 Townbouse
Corp.

In Fraser v. 301-52 Towmhouse
Corp., 13 Misc.3d 1217(A), 2006 N.Y.
Slip Op. 51885(L), 2006 WL 2828595
(Sup. Ct. N.Y. Co. Sept. 27, 2000)
{Kornreich, J.), the Frasers alleged that
water leals had promoted the growth
of mold in their Manhattan coopera-
tive apartment, causing them to suffer
various nonspecific symptoms (e.g.,
allergy-type symptoms, cognitive
deficits, loss of libido, infertility and
fatigue). Based upon their alleged per-
sonal injuries, the Frasers sought mil-
lions of dollars in damages from the

Thomas V. Juneau, Jr., who litigated
the Frye hearing in Fraser, is an asso-
ciate at Schechter & Brucker, P.C,,
which represents the defendants in
the case. Andrew P. Brucker is a
principal of that firm.

cooperative corporation- that owned
the building in which their apartment
was located (the “Coaoperative”). The
Frasers also asserted claims against the
Cooperative for lost income, personal
property damage and the diminution
in the value of their apartment.

The Cooperative took the position
that the Frasers' theory of causation
was not generally accepted as reliable
by the relevant scientific and medical
communities, and filed a motion to
preclude the Frasers’ medical experts
from testifying at trial. The court grant-
ed the motion to the extent of order-
ing a hearing under Frye v. United
States, 293 F. 1013 (D.C. Cir. 1923)
(holding that a lie detector test had not

© gained sufficient standing and scientif-

ic recognition in the relevant scientific
community to justify admitting expert
testimony in connection therewith).

e the applicable standard in New

York for determining the admissibility
of expert testimony at trifl, stands for
the proposition that an expertmay tes-
tify regarding novel scientific princi-
ples, procedures or theories only if
they have pained general acceptance
in the relevant sclentific community.

Prior to the commencement of the
Fryehearing, the Frasers dropped their
neurological and infertility claims.
Consequently, the Frye hearng in
Fraser focused primarily on the
Frasers' alleged respiratory problems,
rashes and fatigue.

During the ten-day Frye hearing,
four doctors testified, and the court
admitted into evidence hundreds of
pages of scientific and medical papers,
and several books. After a thorough
review of the evidence, the court
found that the Frasers had “failed to
demonstrate that the community of
allergists, immunologists, occupational
and environmental health physicians

-and scientists accept their theory —

that meld and/or damp indoor envi-
ronments cause ilness.” Accordingly,
the court dismissed all of the Frasers'
mold-related personal injury claims
with prejudice. The claims for proper-
ty damape and diminution in the value
of the Apartment were not subjects of
the hearing or the court’s ruling.
continued on page 3

NEW YORK

REAL ESTATE LAW REPORTER®

EDITOR-IN-CHIEF ..,... Stewart B, Stedc
Professor of Law
Benjnmin N. Cardozo
Sehapl of Law
EDITORIAL DIRECTOR. . . Wendy Kuplan Ampolsk
MARKETING DIRECTOR . Cu]iu Crf -
MARKETING .
COORDINATOR ........] Beth Ann Montemorro
MARKETING ANALYSIS
COORDINATOR +vvvvesd Jracl Footes
GRAPHIC DESIGNER. . ., .Grystal Hanna
ADAND OF EDITORS
TAWRENCE A. KOBHIN , Cahill Gordon & Relndel
New Yock
NORMAN MARGUS .. Swidler Derlin Shereff
Friedman ILP
New York
MBEIANIE MEYERS ..... Filed, Pmnk, Harris, Shriver
& Jacobson
. New Yook
MONROE E. PRICE . ., Henjamin N. Cardozo
School of Law
New York
J. PHILI? ROSEN . ...., Well, Gotshal & Manpes LEP
New York
CHRISTOPHER A.
SEEGER .ovcissisrnnerernes Seeger Welss, LLP
New Yoz
STEPHEN H. SIEGEL . . Insignin/ESG Inc.
New York
JEFFREY TURKEL .. .., Rosenhergs & Estls, BC.
- New York
JOHN ZUCCOTT ...... Bropkdldd Propesties Corp.
New York
CARDDZO STUDENT CONTRIBUTOR
Evan Blau:
Lance Emannel
Anand Patel
Matthew Shiels
Sarah Studeny
Zack Streit
FACULTY ADVISER
Leslie 8. Newman

New York Real Estate Law Reporter® (ISSN 0894-4903)

is pablisted monthly by

Law Journal Newslettees,

a divislon of ALM. © 2007 ALM Propertles, Inc. All dghts
reserved, No repmduction of any portion of this lssue i3

 allowed without written permission from the publisher.

Telephone: (840} 995-1916,
Editorial e-matk; wampolsk@alm.com

Clrculation e-matl:

New Yotk Real Estate

almdre@alm.com

Law Reporer 021873

Pestodicals Postage Paid at Philadelphia, PA

POSTMASTER: Send

nddress changes to :

AlM

345 Park Avenue South, New York, NY
Annual Subscription: $339

ALM

LAW JOURNAL;
NEWELETTHIS

Published Manthly by:
Law Jousmal Newsbetiens
1R17 JFK Doulevard, Sulte 1750, Pldladelphba, PA 19103
www.ljnonline.com

2 New York Heal Estate Law Reporter ¢ www.ljnonline.com/alm?nyre

Januaary 2007



Mold Claims
continued from page 2

Davis v. Henry Phipps Plaza
South

Fraser was not the first ruling afier a
Frye hearing in a New York mold case,
In 2001, in Davis v. Henry Phips Fiaza
South, New York County Index No.
116331/1698, hundreds of apartment
residents sued a building’s owner for
billions of dollars, alleging personal
injuries, property damage and death
from mold exposure. The Court in
Davis conducted a Frye hearing Bmit-
ed to the issue of whether exposure to
mold could cause neurclogical injuries
(ie, brain damage and/or cognitive
impairment). In an unpublished ruling,

the Court found that exposure to mold
in an “indoor environment has not
gained general acceptance in the sci-
entific community as a cause of brain
injury, including cognitive impair-
ment." Ultimately, the Davis case set-
tled for $1.17 million, a nominal sum in
light of the number of plaintiffs.

. “EVIDENCE’

The Fraser and Davis rulings
demonstrate that the scientific and
medical “evidence” of mold injury pro-
ponents will be carefully scrutinized.
The Fraser decision, in particular; will
have an immediate impact on other
mold-related personal injury cases and
undoubtedly will be relied upon by
cooperatives, condominiums and land-
lords. See Dole_v. 106-108 West 877

Street Cwners, Inc., 2006 NUY. Slip Op.
52208(10 (Civ. Ct. N.Y. Co. Nov. 22,
2006) (Capella, J.) (denying petitioner’s
request for relocation expenses in the
absence of expert testimony to estab-
lish a cauvsal link between the mold
condition and the alleged illness).
CONCLUSION _
While encouraging to those defend-
ing mold-related personal injury
claims, it should be noted that the
Fraser and Davis rulings are from trial
courts. Indeed, the Frasers have filed
a Notice of Appeal. The Frasers have
also filed a motion for reargument
and renewal. Accordingly, Fraser will
not be the last word on mold-related
personal injury claims in New Yorl,

——

ConpoMniiM. UnaT OwWNERS
MAY BRING DERIVATIVE ACTION
Caprer v, Nusshaum

NYLJ 10/24/06, p. 22, col. 1
AppDiv, Second Dept

(Opinion by Spolzino, J.)

Condominium unit owners brought
an action, individually and dervative-
ly on behalf of the condominium,
against condominium board members,
the condominium sponsor, the manag-
ing agent, and the condominium’s
accountant, alleging, among other
claims, breach of fiduciary duty,

" breach of coniract, fraud, and tortious

interference with prospective econom-
ic advantage. Unit owners appealed
from Supreme Court’s grant of sum-
mary judgment to defendants on =all
claims other than a breach of contract
claim against the sponsor and a
breach of fiduciary duty claim against
board members. The Appellate
Division modified to restore many of
unit owners' claims, holding that unit
owners may bring a derivative action
to protect their interests in the com-
mon elements of a condominium.
Sponsor converted the subject
building to condominium ownership
in 1987. Principals of the sponsor
became members of the condomini-
um board. Principals also own the cor-
porations that have served as manag-
ing agents of the condominium since

conversion. Unit owners allege that

...~ the-varigns-defendants — fhe sponsor,

the board members, the managing
agent, and the corporation's account-
ant — committed acts of financial mis-
management, concealed financial
records, failed to provide accurate
records, failed to maintain the reserve
fund, misappropriated funds, and
engaged in self-dealing. Defendants,
however, contended that unit owners
lacked capacity to assert derivative
claims, and lacked standing to assert
many of the individual claims.
COMMENT

Tenanis-in-common can bring uni-
lateral actions against a fellow co-ten-
ant io recover damages resulting from
waste, See NY CLS RPAPL, § 817 (2006).
For example, in Hoolihan v. Hoolihan,
193 N.Y. 197, the court held that an
aunt, who owned property as tenanis
in common with ber ngpbew and other
Jfamily members, could maintain an
action for waste against the nephew,
who bad cut down trees on the proper-
ty, without joining the other co-tenants
in the action.

However, tenants-in-common can-
not bring unilateral actions against
third parties to recover damages but
rather must join all tenanis-in-com-
mon in the complaint. Thus, in
Eckerson v. Village of Haverstraw, 6
Appr Diy 102, 39 N.Y.S. G35, the court
beld that the trial court bad properly

COOPERATIVES & CONDOMINIUMS

dismissed a co-tenant’s complaint in a
trespass action when plaintiffl co-ten-
ant bad not joined all of the co-tenanis
in the action. The court beld that the
other co-tenanis were necessary pariies
to the action. More recently, in Vicario
v. Raymond, 44 A.D, 2d 863, the court
dismissed a co-tenant’s action seeking
damages against a superirntendent
who continued to use a residence
ouned by three tenants-in-common.
In dismissing the suil, the court rea-
soned that the resolution of the dispute
could adversely affect the righis of the
other tenanis-in-common who were
not parties to the action.

InCaprer, bowever, the court indicat-
ed that a tenant-in-common, even if
barred from bringing a unilateral
action against a third party, is entitled
to bring a derivative action on bebalf of
other cotenanis. Courts have permitied
members of entities such as partner-
ships, trusts and limited Bability compa-
nies ("LLC”) to bring derivative actions
against third parties to recover dam-
ages. The court in Riviera Congress
Associates v. Yassly, 18 N.Y. 2d 540,
beld that limited partners were author-
ized to bring a derivative action to
recover unpaid rent on bebalf of the
bartnership when the general partners
had wrongfully declined to sue for rent,
Similarly, the court beld in Velez v.

continued on page 4
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