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A Path to FOHOW

Spiegel’ Court Clarifies Co-op Subletting Rights

midst all of the recent excitement in the co-op

housing community over the Pullman' decision,

another ruling (decided the very same day) may

ave been overlooked. This decision, Edith

Spiegel v. 1065 Fark Avense Corporation, 2003 NYSIipOp

14019, is yet another case dealing with the applicability

of §501 (c) of the Business Corporation Law (BCL) to
cooperative housing corporations.

Over the past decade, §501(c) has been ignhored,
applied, amended and even misapplied, and the courts,
little by little, have attempted ta clarify what is meant by
the section, and 1o whem It is applicable.

Background
Before 1986, §501(c) stated that

ting and assignment (as opposed to sale of shares)
are permissible under the statute so long as appro-
priately provicled ... [in the praprietary leases, occu-
pancy agreement or offering plans) ... Is therefore
incorrect,

The implications of Hapnick were extraordinary. Clear-
Iy it brought into question the validity of all
subleiting lees based upon anything other than the num-
ber of shares owned by the subletting tenant-sharehold-
er. But more importantly,

it also braught into question the validity of any differen-
tial treatment of shareholders, even holders of unsold
shares,

The overwhelming majority of coop-
eratives require consent if a share-
holder wishes {o sublet, but allows a

“shares of the same class be equal in

holder of unsold shares the right to

all respects ta every ather share of the
ciass.” In Fe Bland 0. Two Trees Marn-
agement Co.? the court held that the
fiip tax In question, which differed
depending on whether the assignor
was a purchaser Irom the sponsor or
an outsider, and whether the assign-
or had been an owner for at least five
years, violated §501(c).

The Legislature acted swiftly, and
the very next year the section was
amended such that unequal flip taxes
were permitted il provided in the
cooperative's proprietary lease?

As analyzed in a 1998 Law Journal
article! three years after Fe Bland and
after the subsequent amendment to
§501(1), the Appellate Division, First
Department, in McCabe v. Hoffman®
held that subletting fees imposed by
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! sublet without board approval and
: without payment of any fee. Did Wap-
I nick really mean to invalidate all such
! provisiens?

i ‘Susser’

- ltwas not long after Wapnick that the
issue of preferential trealment of hold-
ers of unsold shares was belore the
First Department.

- InLeslie Susser v. 200 East 36th Own-

 ers Corp.,! the court held that the

. exemption from subletting restriction

- and {ees In {avor of holders of unsold
shares was permissible. The court

= ratlonalized that:

. The exemption of the sponsor, as

t holder of unsold shares, from defen-

dant cooperative corporation’s oth-

a co-op hoard that were based on the

amount of reat collected from the subtenant did not vio-
late §501(c), far the section did not apply to subletting.
In effect, the court held there were two separate and dis-
tinct aspects to owning a co-op apartment: corporate
attributes (rights for voting, transferring shares, elc)} and
real property attributes (rights regarding subletting, occu
pancy, ete}, which mnﬁnned the posit]un taken by many
attorneys.

In 1897, the First Department declded the Wapnick®
case, and its words sent shock waves through the co-op
community. The case revolved around provisions in the
proprietary lease and by-laws giving preferential treat-
ment to original purchasers (}.e. those who bought thelr

es fram.the sponsorat the time of.conversion) with

ré?pe’ct ‘to the'fees and candént reqiiremenits riliting*

to the sharehalder’s ability to sublet or sell thelr coop-
erative apartment, The Wapnick court, which never once
mentioning the McCatre decision, held that:
While the section 501(c) amendment carved out a
- specific exception with respect to a flip tax on the
sale of shares, f appropriately provided Iar, it in no
way changed the statute's general mandate that
shares of the same class be treated equally. Defen-
dant's contentlon that varlations In fees for sublet-
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erwise applicable slrictures as to
sublett[ng is, moreover, justified by obligatians
Imposed upon the sponsor that are not shared by
other shareholders. The sponsaor must provide
renewal leases to non-purchaslng tenants who remain
in possession pursuant to a non-eviction plan ... and
the discharge of that obligation would be rendered
difficult, i not impossible, by sublecting the sponsor
to restrictions on subletting applicable to other caop-
erative proprietary leaseholders, ... Cur determina-
tion in Wapnick .. 1s not to the contrary since in that
case the differential treatment involved afected sim-
Tarly situated tenant shareholders, and, according-
ly, could not have bee_n Justified by lhe.cons[deratiuns
bt lmpl[cated hereln: -« . - e
But what of origlna] purchasers'f ftis not unusua] ina
coaperative to flnd that the sponsor, In arder to entice
current tenants to purchase their apartment in newly con-
verted buildings, places in the offering plan, by-laws
and/or In the proprietary lease that a shareholder who
purchases from the sponsor on canversion has the right
to sublet their apartment without consent of the board.
Often, the only consent required is that of the managing
agent, not to be unreasonahbly withheld.
Are the rights given to these shareholders, though pref-
erential, permitted under §501(c) due to the holding In
Susser?

.iwiThe answer can be found in the recent Spiege! deqi—



sion. Plaintilf was rental tenant of an
apartment at 1065 Park Avenue In
Manhattan and when the building con-

verted to cooperative ownership, she

purchased the apartment from the
sponsor. Her proprietary lease pro-
vided:
As a privilege of the original
issuance of the Lessor's shares,
a lessee who is an original pur-
chaser (but not his successors or
assignees) may assign this lease

and sublet the apartment without _

the consent of the Directors or
shareholders as provided in para-
graphs 15 and 16 but with the con-
sent only of the Lessor's then
Managing Agent which may not
be unreasonably withheld. If the
then Managing Agent refuses to
consent for any reason whatso-
ever, such Lessee may apply for
consent to the Directors of the
shareholders provided in para-
graphs 15 and 16 hereof.

Plaintilf lived in the apartment for
many years, but then purchased

anuther apartment in the same coop-

erative, and moved into her new apart-
ment.

She sublet her original apartment
[or over a decade until 2000, when the
building's managing agent rejected the
renewal of the sublease she had with
the occupant. The managing agent
claimed there were numerous reasons
why the subletting arrangement was
being denied, and less than a month
later, Ms. Spiegel began an action
against the cooperative (and the man-
aging agent) seeking a declaratory
judgment that she was entitled to con-
tinue to sublease her apartment.

The defendant's motion for sum-
mary judgment dismissing the com-
plaint based upon 550I(c) was
rejected by the court, which noted

that the cooperative did not plead as
an affirmative defense the question of
whether §501(c) of the BCL required
that the court rule that plaintifi’s rights
regarding subletting be disregarded
because they were preferential in
nature.

The court also held that plaintiff's
remedy for any unreasonable with-
holding by the managing agent of con-
sent to the subletting was not judicial
intervention, but rather an application
for consent to the board or the coop-
erative’s shareholders, as outlined in
the lease (and the parallel provision
of the by-laws).

On appeal, the Appellate Division,
First Department, vacated the trial
court declaration, and held that the
lease and by-law provisions in gues-
tion, which created a separate set of
rules for subletting by original pur-
chasers, was a violation of §501 (¢) of
the BCL.

The appeals court also acknowl-
edged there was a question as to
whether the cooperative should be
estopped from asserting the illegali-
ty of the provision of the lease, or that
it had waived its rights to do so.

However, the court noted that the
defense of illegality Is not waived by a
failure to affirmatively plead it in an
answer® Further, the court held that
neither walver nor estoppel based
upon the cooperative’s conduct be
relied upon to enforce corporate doc-
uments which are contrary to public
policy. Thus, the fact that other origi-
nal shareholders were subletting, or
that the corporation knew when plain-
tiff purchased the second apartment
that one of them would be sublet, or
that the cooperative had allowed
plaintiff to sublet for over a decade
does not act to estop the cooperative
from claiming that the subletting was
against public policy?

The Spiegel decision is eritical to
many cooperatives that have sat back

and allowed original shareholders,
given the right to sublet in their pro-
prietary lease and in their by-laws, to
take advantage of the more lenjent
subletting provision.

Not willing to be the test case, many
co-ops have allowed their original
shareholders to sublet without inter-
ference. Now those same co-ops fear
that if an action is brought, the origi-
nal shareholder will interpose the affir-
mative defense of waiver or estoppel,
based upon the many years that the
cooperative allowed the subletting
without adherence to its rules.

These cooperatives now have a
path to follow. In Spiegel, the Court of
Appeals has made it clear that provi-
sions regarding original shareholders
are not exempt from §501(c), and fur-
ther, that a cooperative corporation
may bring an action to compel such
shareholder to adhere to its subletting
rules, without the fear of dismissal
based upon a claim of waiver or estop-
pel.
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