LEGISLATION

The Business Corporation Law
Recent Changes Affecting Co-ops

BY ANDREW P. BRUCKER

n the summerof 1997, Governor
George Patakd signed into law
sweeping changes to the New
York Business Corporation Law
(BCL) In an attemnpt to modernize the
way New York corporatlons do
business and provide a more
business-friendly atmosphere, These
changes became effective February
22. Since most co-op housing
corporations were incorporated
under the provisions of the BCL, itis
important for every co-op bullding
manager and board member (o review
these changes. Following s a sum-
mary of some of the most noteworthy
amendments to the BCL,
Procedures and Deadlines
Recognizing that there Is often a
discussion—or should I say
debate—between sharehoiders as
to how a meeting should be run,
the New York State legislature
wanted corporation by-laws to be
amended toaddress certain {ssues,
In the many years that ] have spent
representing co-ops, I have found
that the most heated discussions
arlse when the 1ssues of nominating
and electing directors are dis-

conduct the meeting as well as the
procedures and requirements for
the nomination of directors,
procedures for making shareholder
proposals and procedures for

-
adjourning a meeting.

Two changes in deadlines have
also been made. The "record date”
established by the board before any
shareholders’ meeting is the one
that shareholders would refer to in
order to establish who i3 entitled to
notice of the meeting and who may
vote, The law previously stated that
the record date could not be mare

cussed. To have a written and
approved policy dealing with these
{ssues would be an extremely
healthy alternative In many co-ops
where there now exdsts iriction ared
dissension due to differences of
opinion as to how these procedures
should take place. The law now
states that *by-laws may designate
reasonable procedures lor the
calling and conduct of a meeting of
shareholders,” including who may
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than 50 days before the meeting, It
has been changed to 60 days,

The other deadMne change relates
to how far in advance of a share-
holders' meeting notice must be
glven. The notice of meeting—which
was previously not less than ten
nor more than 50 days—has heen
changed to not less than ten and
not more than 60 days. This
deadline [s nsually ineluded in the
by-laws of the co-op, and typieally

it is even shorter than the old 50
day deadline. Every co-op board
should consider taking advantage
of the new 80 day deadline for
notices, because there Is often much
work to be done by the board and
its management firm before n
meeting such as proxy solicitation,
informational meetings, ete.
Proxies and Voting

One of the most significant
changes for co-ops involves Section
608 of the BCL. While the oid law
allowed the use of proxies, the new
law allows a facsimile of a signed
proxy as well as a telegraphed or e-
mailed proxy, provided [t is
reasonably elear who sent the
electronie transmission. Anocther
change deals with how a majority Is
calculated. Under the prior law,
whenever there was a vote of the
shareholders (other than an election

of directors), abstentions were

counted as votes cast, In
determining whether a majority
voted o pass a resolution, you
would compare those who voted for
the resolution toall votes (yea, nays
and abstentions), In the past, il the
result of a vote was 48 for, 46
ageinst and six abstentions, the
resolution would not have passed.
Now, in determining whether a
majority voted for the resolution,
you only need to determine whether
there Is a majority of the votes ecast
In favor of, or against, such action,
However, keep in mind that not all
votes require only a simple majority.
The certificate of incorporation ora
by-lawadopted by the shareholders
may require more than a majority.
Action Without a Meeting

Section 615 of the BCL has atways
allowed action by shareholders
without & meeting, However this
was rarely used since written

consent of all shareholders was
needed. Under the new law, this
section has now been llberalized so
that more co-ops may take
advantage of this provision. The
law now states that il the certificate
of incorporation permits it, the
written consent need only be signed
Ly the number of shareholders that
would have been needed to pass
the resglution at a meeting, The
new law, however, does set up two
requirements: The consents must
be delivered to the corporation
within 60 days of date of the earltest
consent, and prompt notice of the
taking of the corporate action
without a meeting must be given to
those shareholders who have not
consented In writing. This provision
may, in the long run, have sig-
nifiecant impact on small- to
medium-sized co-ops,

There are also clearer guidelines
for wha may Inspect the eorpo-
ration’s books, Under the priorlaw,
a person who was a shareholder for
at least six months, or any person
owning at least five percent af the
stock, could Inspect the corpo-
ration’s books and records. But it
was unclear whether the corpo-
ration needed to comply il the
shareholder's reasons for such
request were not made clear to the
corporation. Section 624 now
eliininates the slx-month, flve
pereent rule and any sharsgholder
may make this request. In addition,
the shareholder need only have *any

purpose reasonably related to such
person’s interest as a shareholder.”
While this certainly suggesis that
the legislature does not want to
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block a shareholder in such a
request—and that a co-op will now
be hard pressed to deny access—
this change should really have little
elfect as most co-ops are open and
commuricative with shareholders.
Absentee Directors

Perhaps nochange in the law will
affect co-ops maore than the change
In Seeilon 708. Previously, there
was a presumption that a director
could not “attend” a meeting by
phaone, because the certificate of
Incorporation had to specifically
autherize this arrangement and
very few did. Now the presumption
Is that, unless restricted by the
certificate of Incorporation, a
director may participate in a board
meeting by phone, provided all
persons participating in the

meeting can hear each other at the
same time. Presumably this means
that a normal telephone will not
do, but that having a speaker phone

-In the board room would ensure

compliance with the law.
Quorums and Voting
Acertificate of incorporation may
contaln provisions requiring a
greater proportion of directors for
constituting a quorum or {or
passing a resolution. Sectlon 708
previously required that such
provislons must be referred to
conspleucusly on each and every
eertificate issued by the co-op. This
requirement has now been deleted
from the law. The fact that such
requirements are included in the
certiflcate of incorporation, a public
document available from the
Secretary of State, 1s now seen as
sufficient notlce, In addition, the
prior law required a two-thirds vote

of the shareholders to change the
certifleate of incorporation affecting
the board's quorum or director's
voting requirements, The law has
changed, requiring new corpo-
rations to ohtein a majority,
Exlsting corporations may choose
to adopt the new rule, but this
would require approval of two-
thirds of the sharehglders.

Two other changes in the BCL
will simplify the management and
operation of smaller co-opa. Com-
mittees of the board may now
include as few as one member
provided the certificate of Incorpo-
ration or the by-laws so provide,
Previously, the minimum number
was three members. And the
provision that required that the
president and secretary be two
different people has been changed
so thatany two or more offices may
be held by the same person. Too
often, in small co-ops, attorneys
and managers have had difflculty
finding two different people to sign
the siock certificate of a newly
purchasing shareholder. Now the
frustration of the missing or
vacationing officer may be a thing
of the past. -

Last, but not least, under prior
law, any shareholder or creditor of
the co-op could demand a list of
the officers and directors and their
residence addresses. Section 718
of the BCL has been changed so
that creditors can't demand this
information, and shareholders
can't demand the address of an
offlcer or director, In a typleal co-
op, every shareholder probably
knowswhere each officer or director
lives anyway. But, if this change
can somehow prevent a disgruntled
shareholder from awakening a
direetor in the middle of the night,
the legislature should be eon-
gratulated.

While the changes in the BCLlaw
are exiensive, they are not earth
shattering for co-ops. However, the
above amendments will certainly
help to stmpltfy the operation of
the typical co-op. Boards should
review the newly-amended BCL
with counsel In order to determine
the extent to which they may take
advantage of these changes,. MW

Mr. Brucker [s a purtrer in the
Muanhattan law firm Schechter &
Brucleer, P.C.
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